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Reply to Final Office Action 
U.S. Application No. 10/716 478 
Attorney Docket No. 02734.0609^0000 

REMARKS 

Applicant submits these Remarks in reply to the final Office Action mailed 
November 14, 2008 ("Office Action"). Cairns 1-30 are pending in this app.ication, of 
which claims 1 , 1 1 , and 21 are independent. 

In the Office Action, the Examiner took the following actions: 
0) rejected claims 1, 2, 7, 11, 12, 17, 21, 22, and 27 under 35 U.S.C. § 
102(b) as being anticipated by Strozniak, "Sharing the Load" ("Stroznian and 

(2) rejected claims 3-6, 8-10, 13-16, 18-20, 23-26, and 28-30 under 35 U.S.C. 
§ 103(a) as being unpatentable over Strozniak. 

Applicant respectfully traverses these rejections as follows. 
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I- 35 U.S.C. § 102(b) 

under 35 U.S.C. § ,02(5) because a*«* aoes nof disdose wha , „ 
recited in each of these daims. To establish M antidpate , ^ 

claims under 35 U.S.C. > 102(b), ,he Examiner mus, show ,ha, Stm :nM discloses me 
•iden«oa, invention . . . In as complete detail as is contained in me . . . claim.- See 
M.P.E.P. § 2131, quoting tdchmdm v. Suzuki Motor Co., 868 F.2d 1226 1236 9 
U.S.P.Q.2d 19,3. ,920 (Fed. Cir. 1989). Addition* the -eiements mu s,be ananged 
as required by the Cairn." See M.P.E.P. § 2131, citing ,„ „ Bond , 910 F . 2d 831 „ 

U.S.P.Q.2d 1566 (Fed. Cir. 1990). Accordingly. Applicant respectfully traverses the 
rejection as follows. 

A. Strozniak does not disclose "anaiwrinn i _. ... 

dedicated and common Sme r ^[el7 P ^ h ' St0ry baSed °" 

The Examiner argues that Strozniak inherently teaches the subject matter of 
claim 1 . The portion of Strozniak cited by the Examiner reads as fol.ows: 

For example, General Mills and Atlanta-based Geomia p*^ * 
manufacturer, formed a 1,800 mile tour SSTSSSSf^ 0, . paper 
products from a Midwestern R^irl?^. , ^ * ded sh 'PP' n S a truckload of 
the East Coast gIo^b^u?!^ P ' ant ? 3 distribu «°n destination on 
the return trip to a%^£ ft i2 TO to trans P°* «» P^ducts on 

Strozniak., p. 4, fl4- p. 5, fll. 

The Examiner summarized this passage, stating: 

Strozniak teaches analyzing past load history based on dedicated anri 
common earner rates . . . General Mills considers the cos iSXSL of 
transporting Georgia-Pacific products instead TofTeTum^ an SS^iSc 
while Georgia-Pacific is considering the cost effectiveneTof She 
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Office Action, p. 3. 

However, S « fails to dischse< ^ 

„ , east „ step of „ ana|ya , g pas( hfetofy based ^ ^ 

~^^a S r 8 c^ l „o,^ 8l , 11 , and21 . Meeds ^ sim ^ 
disclosee a system by which companies can collaborate to reduce coats. s^ /a , p 
1. 11 1 (-companies now use technology to elaborate, which - ifdone property- means 
sharing critical information and working to achieve mutual benefits ...-)• U . p 2 , , 
COn conanuous-move tours companies can see a iogistics savings that mnges between 
5% .0 25%, hut the average savings is about « . . . M no ^ does 
disclose, teach, or suggest how an aneiysis o, past toad history piays a role in mis 
collaborative cost saving operation. 

Additionally, in the example, General Mills considers only the £ute cost of 
^sporting Georgia Pacific products instead of ret u m ,ng an empty truckand Georgi3 . 
Pacmc considers only me Mm oos, effechVeness o, using the Genera, M i„ s truck 
instead of (he mora expensive opinion of sending their own (dedicated, truck for 
fransport Then, is no mention, disclosure, suggestion, or teaching of analyzing -pas. 
load history." Indeed, me Examiner virtualiy concedes this acumen, as her 
characters of Strang to mention any considerate aski e from the fotore 
costs of transporting the goods. 

Further, independent claims 1 , 1 1 , and 21 require that such a past load history 
analysis be "based on dedicated and common carrier rates." Strozniak also fails to 
disclose, teach, or suggest this claimed subject matter. 
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The entire premise of Stronzniak relates to collaboration between companies to 
share dedicated earners, not to "analyzing past load history based on dedicated and 
common earner rates/ See, e.g., Strong, p. 2 , f , ("Manufacturers and trucking 
companies are . . . reducing costs by Sharif truck capacity and warehouse operations, 
and consolidate small shipments from several companies onto one truck."); /*., p. 2 , T 
2 ("I think this is a major step-to cojlaborate with other companies to gain efficiencies - 
and I believe we see a lot more opportunities around coJ!abora«gn."); «/., p . 4, „ 3 
("rrjhe manufacturer's alliance used the Nistevo network to match routes that 
essentially would create round-trip or dedicated tours between manufacturers.") 
(emphasis added). The Examiner's reliance on the General Mills - Georgia Pacific 
example is misplaced as it fails to disclose, teach, or even suggest load analysis "based 
on dedicated and common carrier rates." In fact, this passage clearly indicates that^nly 
dedicated rates were considered. Had common carrier rates been considered, General 
Mills may have elected to. send its shipment via common carrier instead of scheduling a 
tour with Georgia-Pacific products. 

For at least these reasons, Strozniak does not disclose, teach, or suggest all 
recitations of Applicant's amended independent claims 1 , 1 1 , and 21 . 

B " d K° eS T d,SC,OSe "Somatically creating the tour 

schemata based on analysis of the past load history." 

independent claims 1, 1 1, and 21 also recite, among other things, "automatically 
creating the tour schematic based on analysis of the past toad history." Strozniak does 
not disclose, teach, or suggest this subject matter. 

To support this argument the Examiner cKes Strozniak, p. 4, f 3, which states in 

full: 
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To address,, „, A "°™^«No.o 2 7J4.omSwo? 

dedicated toura between nw3SS2£ 7 Ul l create round-tnp or 
guaranteed a truekloa" "n^SsST^"^ would be 

manufacturers because the tmcte a~ S?' ?*" ch K " uces <he cost for 
Mmer to provide a rote , reducS to ZT """T'" 9 ™s altows a 

increases the profit margfns of ranfere £ L^r"*^- Additional 
What's more, it helps reduce tumove^of °l b8,,er asse < "««zat ton. 
scramble to fill their trucks on tte reTu^ S I? .K ho n0 ton 9 er "ave to 
improves because drivers beco^eTrnTliar'L* ,k 8 Same ,lm * ***>• 
bus,ness relationship with both the ^C.^EST"* 

Contranrto^eara —s assedions. no,hin 9 In .is passa g e disctoses taachas 

^^^-^---^oreatesafourschema.o^r 
— o.basad.onpastloadh^ In ,act,be on, y recces to 

J«e B o 8 e X use si( s t echno l o g v,oau,o m a,e,heen,,reco 1 , a bora,i.p roce3s ,l 

^-"ts.andcontreCagraeraantswHhcaroera,,. However, these excerpts are " 
directed to automating the collaboration process benveen shipp,n g ent.es, and H to 
setose, teach or suggest -aufomalically creating tha tour schematic based on anemia 
of the past load history." 

For at least these additional reasons, Strozniak does not disclose, teach, or 
suggest all recitations of Applicant's independent claims 1, 11, and 21, 

C. The 35 U.S. C. § 102(b) rejections should be withdrawn. 

As shown above. Strozniak fails to anticipate each of independent claims 1,11, 
and 21. Because Applicant's dependent claims 2, 7, 12, 17, 22, and 27 each 
necessarily contain the recitations of independent claims 1,11, and 21, Stroznia k also 

13 

PAGE 14/19 1 RCVD AT 1/12/2009 3:46:15 PM [Eastern Standard Time] * SVR:USPTO-CTXRF-6/20 1 DNIS:273830O ' CSID:404 653 6444 * DURATION flnnwsjiOMO 



81/12/2009 15:43 404-653-6444 FINNEGAN HENDERSON PAGE 15/19 

Reply to Final Office Action 
£ A PP' iCatl *™ No. 10/716,478 
Attorney Docket No. 02734.0609*00000 

does not disclose all recitations of those Cairns. Consequently, Applicant respectfully 
requests that the Examiner withdraw the 35 U.S.C. § 102(b) rejections based on 
Strozniak with respect to claims 1, 2, 7, 11, 12, 17, 21, 22, and 27. 
II. 35 U.S.C. § 103(a) 

Applicant respectfully traverses the Examiner's rejections of claims 3-6, 8-10, 13- 
16, 18-20, 23-26, and 28-30 under 35 U.S.C. § 103(a). A prima facie case of 
obviousness has not been established with respect to these claims. 

The key to supporting any rejection under 35 U.S.C. § 103 is the clear 
articulation of the reason(s) why the claimed invention would have been obvious. Such 
an analysis should be made explicit and cannot be premised upon mere conclusory 
statements. See M.P.E.P. § 2142, 8th Ed., Rev. 6 (Sept. 2007). "A conclusion of 
obviousness requires that the reference(s) relied upon be enabling in that it put the 
public in possession of the claimed invention." M.P.E.P. § 2145. Furthermore, "[t]he 
mere fact that references can be combined or modified does not render the resultant 
combination obvious unless the results would have been predictable to one of ordinary 
skill in the art- at the time the invention was made. M.P.E.P. § 2143.01(111), internal 
citation omitted. Moreover, "Pin determining the differences between the prior art and 
the claims, the question under 35 U.S.C. § 103 is not whether the differences 
themselves would have been obvious, but whether the claimed invention as a whole 
would have been obvious." M.P.E.P. § 2141.02(1), internal citations omitted (emphasis 
in original). 

"Dine framework for objective analysis for determining obviousness under 
35 U.S.C. § 103 is stated in Graham v. John Deere Co., 383 U.S. 1 , 148 U.S.P.Q. 459 
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(1966). ... The factual i nquiries . . . M detem)inlng scop8 ^ ^ 
P*r art and, . . . fanning ta dlfferences between ^ ^ ^ ^ 

pnorart.- M.P.E.P. §2141(l „ "Office per^ne, must explain why , he dW*ence(s, 
baleen «ha phor art and .ha etermed invention would have been obvious ,o one of 
ordinary skill in the art." M.P.E.P. § 2141(|||). 

As noted above In Part I, StroznM does no, teach, suggest, or disclose 
•analyzing past load history based on dedicated and common carter rates,- or 
■automadcally bating the tour schematic based on analysis of the pas. load history ■ 
asclalmedbyApplicaminindependentdalmsl, 11,and 21 . T*e Office AcUon does 
no. elearty articulate any reason why one of ordinary akn, in me art would have improved 
upon S *oz„/ a *toffndthe subject matter of claims ,, 1,, an d21 obvious b6yond , he 
teachings of S«. Therefore, no ^a fee* ra se of obviousnesses tor those 



claims. 



Moreover, the disclosure of St*** itself prevents modlffcatton of » teachings 
to reach me subject matter ofcleims 1, ,l,and21. Specifically and as prevtously 
noted, the disclosure example ,n re)led upon by ^ ^ ^ 

away from -ana^ng pas, load history based on dedicated and common carrier rates - 
"A pdor art reference must b9 |n u ^ . e as & ^ 

portions .ha, would lead away from me claimed invention.- M.P. E . P . § 2141 . 02(vi) 8m 
Ed., Rev. 6 (Sept. 2007) (citing W.L Gone « Assoe/afes, Inc. v. G ariCKk , lnc ., ^ F2d 
1540, 220 U.S.P. Q. 303 (Fed. Cir. 1983), cart, den/ed, 469 U.S. 851 (1984)). "A 
reference may be said to teach away . . . if It suggests that me line of development 
flowing from the reference's disclosure is unlikely to be productive of the result sought 
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bythe applicant" Tec Air Inc. v. DensoMfg. Michigan Inc., 192 F.3d 1353 1360 52 
U.S.P.Q.a, 1294 . 1298 (Fed . C|r . 19g9) s „ teaohes a system ^ „ reduojn9 ^ 

by airing truck ca P ac«y and warehouse operations, and consoling smaH shipments 
from savers, companies onto one ttuck." StmnilaK p . 2 , f ThuSi , he ^ ^ 

approach ,a mat shipping efficiencies can be improved by combining shipments from at 
least two companies onto one tout*. Necessarily, common earner rates era not 
analyzed as they woutd on.y benefit one company, and outs against the level of 
■collaboration- contemplated by Strozniak. In otharwords. the addition of common 
earners to the Stoznw analysis would necessarily undermine the stated goai of 
collaboration belween companies, iftha companies described in S^began using 
common camera, the system would break down as thera would be fewer partners with 
whom companies could collaborate and ahara shipping cosls. Essentially, by focusing 
on how to improve the efficiencies of multiple companies, Strozn/a/f must avoid 
solutions which would bene* a single company to the possible detriment of another 
Thus, because Sta*» teaches awayfram .he Calmed invention, the Examiner has 
no. clearty articulated a reason why the claimed invemion would have been obvious. 

Moreover, Applicant challenges .he Examiner's Official Notice as being 
improperly presented. The Examined genera, a,,ega.ion 9 tha. »i, wou,d have been 
obvious to one of otdinary sk,„ in me art to consider toreshold vetoes when setting 
accent points" or «ha, , wouk. have been obvious to one of ordina-y sk„, in toe art to 
consider business rules such as maximum and mln,mum length when setting accent 
points" are no. sufficient to support taking Official Notice regarding a. leas. Applicant s 
claims 3, 4, 8, 9, and 10. 
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Wh , , «. . Attwne V Docket No. 02734.0609-0000? 

While official notice" may be relied nn th* M ■ 
rare when an application^ un^ir t&SSStoT'T^ Shou,d be 
unsupported by documentary e^enceltt «'nh ?^ C, . a ' n0tlce 
examiner where the facts asSTL , , on,y be taken by the 
knowledge In the ^^^^JtS^S^T' V° * <~ 
demonstration as being weKnown ^questionable 

M.P.E.P. § 2144.03(A). 

Applicant lh e refore chaltenges , he ^ ^ ^ ^ 

' mPrOPer " " fe UnSUPPOrte<1 * *~y evince, an. eased on „. cite£) 

Ne^tnese^o, 
acce sspointsbasedupon(hreshoWvaiuesormaximums 

abpve, , th6 Exartllner contjnues , 0 ma|n(a|n § ^ ^ ^ 

current grounds, App,lcan,s respecl^ ^ that (he ^ g 
pursuant to M.P.E.P. § 2144.03. 

Rna.fc ^pendent ofefcns 3-e, 8-io, 13-16, 1 8 . 20 , 23 - 26 , and 28 ^ each 
™~»-~^ 

no P n mafacle rase of obviousnesses with respect to claims 3-6, 8-10 ,3-,6 ,8 ' 
20, 23 - 26 , and 28-30. AppUcant theretore, respectfully revests <M the Examiner 
vrfthdrawthe 35 U.S.C. § 103(a) rejection of Calms 3-6, 8-10, 13-16, 18-20. 23-26 and 



28-30. 
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.... Conxion "^^.OVMO^ 
The preceding remarks are based ^ Qn ^ a(Bumen(s h ^ ^ 

and therefo* d0 no, address patentahie aspects of tn9 ^ ^ ^ ^ ' 
addressed by „. Exem>er ,„ , he ^ Actbn ^ c|aims ^ ^ ^ 

elements that are not shown, taught, or suggested by the cited art. According* the 
preceding remaps in favor -Tp*^ are advanced ^ ^ ^ ^ 
possible bases of patentability. 

^-^-renderedobv.us^ew^^^^^^ 
th,s appt^on. Appiicen, therefore reques* the em ^ of ^ rep , y ^ 
reconsideration end reexamined of ^ „„„ and ^ ^ 

^^^^^.^^^^ 
the pending claims. 

Please g rant any extensions of time required to enter this response and oharge 
any additional required fees to our Deposit Account No. 06-0916. 

Respectfully submitted, 

?A N olSL N ' ANDERSON, FARABOW, 
GARRETT & DUNNER, L.L.P. 



Dated: January 12. 2009 B y; 



Matthew T. Nesbitt 
Reg. No. 57,734 
(404) 653-6561 
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